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STATE OF W SCONSI N : | N SUPREME COURT
State of W sconsin, FILED
Pl ai ntiff-Respondent-Petitioner, JUL 8, 1999
V. Marilyn L. Graves
Clerk of St_JpremeCourt
Judith L. Kiernan, Madison, Wi

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Affirned.

M1 ANN WALSH BRADLEY, J. The State of Wsconsin seeks
review of a published decision of the court of appeals reversing
the convictions of Judith Kiernan for operating a notor vehicle
whil e under the influence of an intoxicant and operating a notor
vehicle while having a prohibited breath alcohol concentration.?

The State maintains five prospective jurors did not need to be
renmoved for cause even though those prospective jurors had been
part of a jury that two days earlier returned a verdict of guilty
in a case involving the sanme defense attorney, simlar facts, and
the sanme defense theory. Because we conclude that reasonable
jurors under these circunstances could not objectively set aside
their opinion or prior know edge so as to fairly and inpartially

decide Kiernan's case, we affirm the decision of the court of

appeal s.

! State v. Kiernan, 221 Ws. 2d 126, 584 N.w2d 203 (C.
App. 1998) (reversing judgnent of GCircuit Court for Sheboygan
County, John B. Murphy, Judge).
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12 Kiernan was arrested in rural Sheboygan County and
charged with operating a notor vehicle while under the influence
of an intoxicant and operating a notor vehicle while having a
prohi bited breath al cohol concentration, contrary to Ws. Stat
§ 346.63(1)(a), (b) (1997-98).2 Kiernan pled not gquilty and
requested a jury trial.

13 Sheboygan County calls its residents for jury duty from
a conputer randomzed list created for that purpose. Thi s
relatively large group called for jury duty is collectively
assigned to a particular branch of the circuit court for a one-
month period. See Ws. Stat. 8§ 756.28(2). Every case called in
that branch during that nonth has its jury selected from the
| arge group of jurors. Apparently this system generally works
well, but problens with such a system are revealed in the unique
facts of this case.?®

14 The norning of Kiernan’s trial began wth jury
sel ection. The circuit court randomy selected twenty
prospective jurors from its nonthly allocation¥%twelve to
ultimately serve on the jury and eight extra persons to account
for the four perenptory strikes both the State and Kiernan were
allotted. As the pool of twenty prospective jurors made its way

into the courtroom Kiernan’s attorney recognized five nenbers

2 Al further references to the Wsconsin statutes are to
the 1997-98 version unl ess otherw se not ed.

® Kiernan does not challenge the nmethod that Sheboygan
County enploys to select its jurors.
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fromthe jury of a case he had |ost two days earlier in the sanme
branch of the circuit court.

15 Odinarily, as defense counsel later admtted, the
reappearance of “veteran” jurors in another case tried by the
sane attorney would cause little, if any, concern. Her e,
however, Kiernan’s case essentially was “deja vu all over again.”

It was a carbon copy of the earlier case.

16 In both cases the State prosecuted a person for driving
an autonobile while intoxicated with a breath al cohol content of
0.11. In both cases the State’ s strongest evidence was a reading
from a breathal yzer machine, the Intoxilyzer 5000, show ng that
the defendants’ breath alcohol was in excess of the permtted
legal limt. Most inportantly, in both cases the theory of
defense was to discredit the breath al cohol reading given by the
I nt oxi |l yzer 5000.

17 The theory advanced in both trials was that objects in
the nmouth would absorb alcohol thereby rendering breathalyzer
readi ngs inaccurately high.* VWile this concern has been nost

comonl y associated with chewi ng gum or tobacco, both defendants

* Apparently it is commonly known anong operators of
breat hal yzer machines that items placed in the nouth, such as
chewi ng gum or tobacco, can absorb al cohol and potentially skew
upward the breath al cohol reading. See Wsconsin Departnent of
Transportation, Basic Training Program for Breath Exam ner
Specialist F-1 (1979) (discussing residual alcohol in the nouth).

From the discussions in this case between Kiernan’s counsel and
the court, it appears as though at the first trial the officers
t hat operated the breathal yzer machine testified that chewi ng gum
or tobacco could affect the accuracy of the test results. Those
officers indicated that to renedy this potential problem they
woul d not administer the test until 20 mnutes had expired from
the tine the object was renoved fromthe nouth.
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wore dentures and asserted that the adhesive used to secure their
dentures absorbed al cohol in a simlar manner.

18 Ki ernan’s counsel, upon recognizing the five veteran
jurors, imediately alerted the circuit court of his concern and
requested that the five veteran jurors be replaced with five
ot her prospective jurors. The circuit court apparently took his
protestations under advisenent and continued with voir dire.
Unfortunately, it is unknown what exactly took place at voir dire
because it was not recorded.

19 However, based on recorded conversations between the
court and defense counsel that occurred after the jury was
sel ected but before the trial began, we are able to discern the
foll owi ng information. First, defense counsel quizzed the five
veteran jurors about their reliance on the Intoxilyzer 5000. One
veteran juror indicated that she would trust the results of the
machi ne unless it was shown that the breath test was adm ni stered
by an unqualified person or the machine failed its own diagnostic
check. Three of the other four veteran jurors agreed with that
assessnment. Second, the circuit court declined to renove any of
the veteran jurors for cause. Third, Kiernan exhausted all of
her perenptory strikes to renove the four veteran jurors who
concl uded that the breathal yzer machi ne, absent the extraordinary
ci rcunst ances above, would render an accurate reading. Fourth
if the court would have renoved the veteran jurors for cause

Ki ernan would have used her perenptory strikes to renove other
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prospective jurors who ultimately ended up sitting on the jury
that heard the case.”

20 The circuit court, in declining to renove the veteran
jurors, noted that the jury selection nethodology used in
Sheboygan County was |lawful and that Kiernan had not shown any
i nproper discrimnatory exclusion of a person or group of
per sons. It then expressed confidence in the ability of the
citizens of Sheboygan County to be fair and inpartial jurors
The court reasoned that the veteran jurors were not biased nerely
because they rejected the defense theory at the first trial and
woul d likely do so again at this trial. According to the circuit
court, the veteran jurors’ rejection of the defense theory spoke
not to their biases but to the deficiency of the theory and to

the manner in which it was advanced at trial.® Quite sinply, the

> Kiernan’'s attorney identified two prospective jurors whom
he would have renoved with perenptory strikes had he not used
them to renove the veteran jurors. The first was a person who
had a close relative injured by a drunk driver. The second was a
soci al worker who knew and worked with |aw enforcenent officers
i n Sheboygan County.

® At the first trial, defense counsel did not call any
expert to testify to the denture adhesive theory. He attenpted
to introduce sonme sort of report that supported his contention
that denture adhesive can cause the Intoxilyzer 5000 to produce
an errant reading. The court refused to allow that report to be
introduced as evidence concluding that it was inadmssible
hear say.

Wthout the report, defense counsel advanced his theory
mainly by cross-examning the officers who admnistered the
br eat hal yzer test. He questioned them about their know edge of
the effects of chewing gum and tobacco as well as denture
adhesive on the accuracy of the Intoxilyzer 5000 s reading.
Wiile the officers indicated that they were aware of the effect
that gum and tobacco could have on the reading, they were not
awar e that denture adhesive could have the sane effect.
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circuit court reasoned that from the evidence produced at the

first trial, the veteran jurors could do nothing but believe the

breath al cohol reading fromthe Intoxilyzer 5000 was accur at e.
111 The jury as selected ultimately convicted Kiernan on

both counts. Kiernan appeal ed and the court of appeals reversed.

12 The court of appeals concluded that reasonable jurors
in the veteran jurors’ position could not set aside their
opinions or prior know edge and should have been renoved for

cause. See State v. Ferron, 219 Ws. 2d 481, 498-99, 579 N. W2d

654 (1998). It reasoned that based on the record the veteran
jurors expressed their disbelief of the theory advanced by the
def ense before they had heard the evidence in Kiernan's trial

Because they had formed opinions on the subject matter of the
trial, the veteran jurors were biased and should have been
removed for cause. Kiernan, 221 Ws. 2d at 139. Since they were
not, Kiernan was forced to exercise all of her perenptory strikes

to correct the circuit court’'s error. Under State v. Ranpbs, 211

Ws. 2d 12, 24-25, 564 N.W2d 328 (1997), this act entitled her

to a new trial, even though the jury that found her guilty was

fair and inpartial. The State petitioned this court for review
13 Two years ago, this court concluded that a defendant

forced to exercise perenptory strikes in order to correct a

As a result, the “proof” consisted of inviting the jury to
conclude that denture adhesive logically could have the sane
effect on the breathal yzer’'s results as chewi ng gum or tobacco.
Def ense counsel utilized the sane nethodology in Kiernan's trial.
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circuit court’s error in voir dire inpermssibly deprived the
def endant of an inportant statutory right. Ranpbs, 211 Ws. 2d at
24-25. The deprivation warranted reversal of the conviction and
a new trial even though the jury that ultimtely heard the case
was in all respects inpartial. |d. Since that time, this court
has faced a nunber of juror bias cases where the issue has not
been whet her the defendant was convicted by an inpartial jury but

whet her court errors in the jury selection process entitled the

defendant to a new trial. Ferron, 219 Ws. 2d at 498-99; State

v. Erickson, No. 98-0273-CR, op. at 7 (S. . July 8, 1999)

State v. Mendoza, No. 97-0952-CR, op. at 7 (S. C. July 8, 1999).

This i s anot her such case.
114 W recently noted that three types of bias can exist.

State v. Faucher, No. 97-2702-CR, op. at 13-14 (S. C. July 8,

1999). The first and |east common is statutory bias. Thi s
category of bias derives fromWs. Stat. 8§ 805.08 and decl ares as
a matter of law that certain categories of persons shall be
renoved as jurors "regardless of his or her ability to be
inpartial.” Faucher, op. at 15. Statutory bias is a conclusion
of law prem sed on the belief that certain relationships are so
inherently prone to partiality that an individual case-by-case

inquiry is not worth the tine or effort. See Dennis v. United

States, 339 U S. 162, 181 (1950) (Frankfurter, J., dissenting)
(“if the circunstances of that class in the run of instances are
likely to generate bias . . . it would be a hopel ess endeavor to
search out the inpact of these circunstances on the mnd and

judgnent of a particular individual”).
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15 The second type of bias is ternmed subjective bias
This category of bias inquires whether the record reflects that
the juror is a reasonable person who is sincerely willing to set
asi de any opinion or prior know edge that the juror m ght have.

Ferron, 219 Ws. 2d at 498; see al so Del gado, 223 Ws. 2d at 282.

Di scerning whether a juror exhibits this type of bias depends
upon that juror’s verbal responses to questions at voir dire, as
well as that juror’s deneanor in giving those responses. These
observations are best wthin the province of the circuit court.
On review, we will wuphold the circuit court’s factual findings
regarding a prospective juror’s subjective bias unless they are
clearly erroneous.

116 The third and final category of bias is objective bias.

In sonme circunstances, bias can be detected “fromthe facts and
ci rcunst ances surroundi ng the . . . juror’s answer s”
notwi thstanding a juror’s statenents to the effect that the juror
can and will be inpartial. Del gado, 223 Ws. 2d at 283. Thi s
category of bias inquires whether a “reasonable person in the
juror’s position could set aside the opinion or prior know edge.”

Ferron, 219 Ws. 2d at 498. W give weight to the circuit
court’s conclusions that a prospective juror is or is not
objectively biased. W wll reverse its conclusion only if as a
matter of l[aw a reasonable court could not have reached such a
concl usion. Faucher, op. at 32.

17 Should bias exist in this case, it will rest either in
the subjective or objective categories. There is no suggestion

that any of the jurors should have been renoved for cause because
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they fell into one of the classes of statutory bias delineated by
Ws. Stat. § 805.08(1).

18 Kiernan’'s contention that the veteran jurors should
have been renoved for cause because they displayed subjective
bias is also problematic largely for one reason: the voir dire
proceedi ng was not recorded. As noted above, subjective bias is
based on the juror’s responses and deneanor at voir dire. Even
with a transcript, an appellate court is at a disadvantage to
gauge subjective bias because the deneanor and sincerity of the
juror are difficult to convey in the paper record of a
pr oceedi ng. Ferron, 219 Ws. 2d at 509-10 (Bradley, J.
di ssenting). Take away the transcript and an appellate court’s
di sadvant age i ncreases exponentially.

119 Wthout a transcript this court has no way of know ng
exactly what was said at voir dire and, absent specific findings
by the <circuit court, has no way of knowng that «court’s
inpression of the jurors. Here, the <circuit court’s and
Kiernan’s sunmaries of the events at voir dire, while helpful to
paint a picture of the voir dire in broad strokes, insufficiently
furnish the detail necessary to undertake effective appellate
review on subjective bias.

20 As a result, the outconme of this case will hinge on an
objective determnation, whether the record reflects that
reasonabl e people in the position of the veteran jurors could set
aside their prior opinions or know edge and judge Kiernan's case

solely on the evidence presented at her trial. Ferron, 219
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Ws. 2d at 498. Answering this question requires us to decide
essentially two issues.

21 First, nust veteran jurors categorically be renoved for
cause as a matter of law from subsequent trials wth facts and
issues that are nearly identical to the initial trial? W
conclude that they do not need to be renoved for cause as a
matter of |aw Second, even though veteran jurors as a class
need not be renoved for cause, did the circuit court err in not
removing these jurors for cause because the record reflects that
t hese particular veteran jurors were objectively biased? In this
case, the circuit court could reach only one conclusion. W nust
reverse the decision of the circuit court because we determ ne as
a matter of law the court could conclude only that the veteran
jurors were objectively biased.’

122 The overwhelm ng majority of jurisdictions, both state
and federal, have concluded that jurors who serve on another jury
involving simlar facts and issues need not categorically be

renmoved for cause solely on that basis. See, e.g., United States

v. Garcia, 936 F.2d 648, 652 (2d Gr. 1991); United States v.

Carranza, 583 F.2d 25, 28-29 (1st CGr. 1978); United States v.

" The State contends that the lack of a voir dire transcript
means that we nust assune that the veteran jurors naintained that
they could be inpartial and the circuit court believed them W
agree and have done so. However, the State seens to inply that
this ends the inquiry.

The State fails to appreciate, however, that our objective
anal ysis presupposes that such assurances are present. The
pur pose of the objective analysis is to probe beyond what a juror
asserts in order to examne whether reasonable jurors could
actually act in the manner the jurors stated they woul d act.

10
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Ri ebschl aeger, 528 F.2d 1031 (5th Cr. 1976) (per curian

(collecting cases); United States v. DeMet, 486 F.2d 816, 819

(7th Cr. 1973), cert. denied, 416 U S. 969 (1974); Ranpbs V.

United States, 12 F.2d 761 (1st Cr. 1926); Kirkland v. State,

786 S.W2d 557, 561 (Tex. App. C. 1990). This court has
concurred with this position insofar as veteran jurors need not
be renoved for cause when called to decide multiple cases wth

simlar issues and identical witnesses.? State v. Boutch, 60

Ws. 2d 397, 403-04, 210 N.W2d 751 (1973).
123 Moreover, we have been quite hesitant to create cl asses
of persons that are per se excluded from jury service. Loui s,

156 Ws. 2d at 479 (law enforcenent officers); MGCeever v. State,

239 Ws. 87, 96-97, 300 N.wW2d 485 (1941) (part-tinme enployee
under the supervision of the district attorney and sheriff);

State v. O son, 179 Ws. 2d 715, 720, 508 N.wW2d 616 (C. App

1993) (victinms of sexual abuse). See also Nolan v. Venus Ford,

Inc., 64 Ws. 2d 215, 225, 218 N.W2d 507 (1974); Kanzenbach v.

S.C. Johnson & Son, Inc., 273 Ws. 621, 626, 79 N WwW2d 249

8 This is to be contrasted with the same juror serving on a
subsequent jury involving the sane defendant where the sane
i ssues are at issue. French v. State, 85 Ws. 400, 406-08, 55
N.W 566 (1893) (multiple service a “very grave error”); but see
Schissler v. State, 122 Ws. 365, 378-80, 99 N W 593 (1904)
(multiple service constitutionally permssible), overruled in
part on other grounds, Boehmv. State, 190 Ws. 609, 209 NW 730
(1926) . We note, however, that even anong those jurisdictions
that do not require a juror to be renoved for cause when called
to serve on a simlar case involving a different defendant, nmany
reach a contrary result when the additional case involves the
sanme defendant. See Annot., Juror’s Presence at or Participation
in Trial of Crimnal Case (or Related Hearing) as Gound of
Disqualification in Subsequent Crimnal Case Involving Sane
Defendant, 6 A L.R 3d 519, 88 9-13 (1966).

11
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(1956); Good v. Farmers Mut. Ins. Co., 265 Ws. 596, 598-99, 62

N. W2d 425 (1954); but see State v. Cesch, 167 Ws. 2d 660, 666-

67, 482 N.W2d 99 (1992) (relatives of wtnesses categorically
excluded from sitting on the jury). As a result, we wll not
categorically conclude that a veteran juror 1is objectively
i ncapabl e of being fair and inpartial in a subsequent case where
the issues and facts are simlar.

24 Rather, a party seeking to have that veteran juror
removed for cause will need to make an individualized show ng
that the particular juror is objectively biased.® Here, Kiernan
has made such a show ng. W nust reverse the circuit court
because as a matter of law a circuit court acting reasonably
could not arrive at the conclusion that these veteran jurors were
fair and inpartial.

125 We arrive at this conclusion based on the veteran
juror’s statenent at voir dire, as summari zed by defense counse
and the circuit court. In the discussion on the record of
Kiernan’s notion to the court, defense counsel sunmarized what
one of the veteran jurors had stated in voir dire. The gist of

the statenment was that the juror believed that the Intoxilyzer

°® The State contends that the court of appeals' opinion
obligates a circuit court to renove a juror to “avoid[] the
appearance of juror bias.” Kiernan, 221 Ws. 2d at 142. W are
not convinced that the pertinent court of appeals' |anguage needs
be read as a departure fromour well-settled law. While circuit
courts may renove jurors to avoid the appearance of bias, the
circuit courts are obligated to renove for cause only those
jurors who are indeed biased. State v. Ranpbs, 211 Ws. 2d 12
29-30, 564 N WwW2d 328 (1997) (Abrahanson, C.J., concurring)
(citing Kanzenbach v. S.C. Johnson & Son, Inc., 273 Ws. 621,
627, 79 N.W2d 249 (1956)).

12
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5000’ s readings would be correct unless it could be shown either
that the machine was operated by an unqualified person or that
the machine failed its self diagnhostic check. Three ot her
veteran jurors concurred in this judgnent.

26 Due process requires that a defendant be judged solely

on the evidence adduced at the trial. lrvin v. Dowd, 366 U. S

717, 722 (1961): Bibbins v. Dalsheim 21 F.3d 13, 16 (2d Gr.

1994). This requirenent neans that the jury’s verdict nust be

supported by the evidence at trial, Thonpson v. City of

Louisville, 362 U S 199 (1960), may not be based on information
| earned about the defendant that was not produced at trial,
Irvin, 366 U S. at 725-26, and may not be based on pre-existing
opinions on the issue put before the jury in the case, see
Haynes, 398 F.2d at 985-87.

27 Here the veteran jurors opined that they woul d concl ude
that the Intoxilyzer 5000 gave an accurate reading unless one of
two extraordinary scenarios was presented. Their candor at voir
dire should be comended; however, their candor also reveals that
they had decided the case without hearing the evidence.

128 The crux of Kiernan's defense was that the breathal yzer
rendered an inaccurate reading for reasons other than operator
error or machi ne mal function. By their own statenents at voir

dire, the veteran jurors had reached a conclusion on that very

13
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issue before they heard one sentence of testinony.?° Those
jurors had fornmed a steadfast opinion outside the confines of
Kiernan’s trial on the very issue they were being called upon to
decide at her trial. This is the essence of bias.
129 While we normally defer to the conclusions of the
circuit court in objective bias instances, we cannot do so here.
On this record, as a matter of law, the circuit court could not
reasonably reach the conclusion that it reached in this case
The circuit court was obligated to renove those jurors for cause.
It did not, requiring Kiernan to renove themw th her perenptory

strikes. Under the rule of Ranpbs, a defendant cannot be required

to use perenptory strikes to correct a circuit court error
because such action grants the defendant fewer strikes than the
State and effectively grants the defendant fewer strikes than
permtted by statute. Erickson, op. at 15.

30 In sum veteran jurors cannot be renpoved for cause
solely on the basis of their having served as jurors in a simlar
case. Rather, such veteran jurors nust be shown individually to
have exhibited bias in the case they are called to hear. e
conclude that these veteran jurors did exhibit bias, in that
reasonable jurors in their position could not set aside expressed

opinions and prior knowedge relating to the veracity of

' W note, however, that a juror is not required to “give
unequi vocal assurances” that they would be able set aside any
opinion or prior know edge. Kiernan, 221 Ws. 2d at 125-26. To
the extent that the court of appeals' opinion can be read to
requi re such assurances, it is in error. State v. Erickson, No.
98-0273-CR, op. at 18-19 (S. C. July 8, 1999); Ferron, 219
Ws. 2d at 502 n.9.

14
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breat hal yzer results. Accordingly, we affirmthe decision of the
court of appeals.
By the Court.—JFhe decision of the court of appeals is

af firned.

15
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31 ANN WALSH BRADLEY, J. (Concurring). The dissent,
having declared "great respect” for stare decisis, then ignores
it. It attenpts to justify this contradiction by explaining that
all it wants overruled is the automatic reversal requirenent of

Ranvos. The automatic reversal rule, however, is the essence of

Ranos. | wite separately to address this contradiction and to

acknow edge the limtations of the Ranps deci sion.

132 The dissent maintains that it has “great respect for
the principle of stare decisis” while in the sane sentence
arguing that the “automatic reversal requirenent” of State v.
Ramos, 211 Ws. 2d 12, 564 NW2d 328 (1997), should be
overruled. Dissent at 2. | interpret the dissent as saying that
only the “automatic reversal requirenent of Ranps should be

overrul ed” and by inplication suggesting that the rest of Ranps

remain good law. The difficulty with such a proposal, of course,
is that if the automatic reversal rule of Ranps is reversed
there remains no neaningful shred of the decision that has
precedential value. R dding this state of the automatic reversa
rule can only be acconplished by ridding this state of Ranps.

133 A discussion of stare decisis was recently articul ated

in State v. Ferron, 219 Ws. 2d 481, 486, 504-05, 579 N.W2d 654

(1998) :

Because we discern no sound reason either in | aw
or public policy to do so, we also decline the State's
invitation to overrul e our decision in Ranps.

Put sinply, the ink has yet to dry on our decision
in Ranps. Were we to overrule Ranps, we find it no
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great leap of faith to suggest that public confidence
in the judiciary woul d be di m ni shed.

Stare decisis is the preferred course because it
pronotes the evenhanded, predictable, and consistent
devel opnent of legal principles, fosters reliance on
judicial decisions, and contributes to the actual and
perceived integrity of the judicial process .

[ Alny departure fromthe doctrine of stare decisis
demands special justification . . . . The path upon
which the State would have us travel is uncertain and
precarious. (citations omtted)

134 | joined the dissent in Ranos. | continued that

dissent in Ferron, a case that followed quickly on the heels of
Ranos. | acknow edge that Ranbs is now binding precedent.

However, today’s opinions nore clearly delineate, and in doing so
circumscribe, the significance of Ranps. We apply an appellate
standard of review that is deferential to the determnations of
the circuit court, majority op. at 8-9, and have narrow y defined

the rule of Ranbs. See State v. Erickson, No. 98-0273-CR op. at

14-15 (S. C. July 8, 1999).
135 The dissent should refrain from parsing stare decisis

in an attenpt to avoid the rule of Ranbos. The automatic reversa

rule is Ranbs and cannot be separated from it. The dissent
shoul d acknowl edge that a court cannot overrule the automatic
reversal rule wthout overruling Ranbs and affirm today's

limtation of that decision. Accordingly, | concur.
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136 N PATRICK CROOKS, J. (Di ssenting). | dissent for

the reasons stated in ny dissent in State v. Ranobs, 211 Ws. 2d

12, 564 N.W2d 328 (1997), since this case presents a sonmewhat
simlar fact situation and is clearly controlled by the Ranps
deci sion.?

137 | concluded in Ranpbs, and | conclude here, "that by
using a perenptory challenge to strike a juror who should have
been excused for cause" the defendant, Kiernan, "effectively
exercised this challenge for the purpose it 1is intended%to
i mpanel an inpartial jury." Ranps, 211 Ws. 2d at 30.

38 In this case, as in Ranps, there is no claimthat the

defendant, Kiernan, did not receive a fair trial by an inpartial

jury.? The automatic reversal rule adopted by the mmjority in

! The facts in State v. Ranmps, 211 Ws. 2d 12, 564 N W 2d
328 (1997), are as foll ows:

During voir dire, a prospective juror responded to a
guestion from defense counsel by stating: "Just know ng that the
child was suffocated, | guess | couldn't be fair.” Ranos, 211
Ws. 2d at 14. The juror later, unequivocally, indicated that
she could not be fair. |d.

The defense attorney noved to strike the juror for cause
and three tinmes requested that the court have the reporter read
back the juror's answers, in order to clear up confusion as to
her responses. 1d. at 14-15. The judge declined to do so, and
denied the notion to strike the juror for cause. 1d. at 15.

2 The nmjority opinion nmakes it clear that the jury that
found the defendant guilty "was fair and inpartial." Majority
op. at 7. The attorney for Judith Kiernan conceded that fact at
oral argunent.
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Ranps, and continued by the mmjority here, 1is contrary,
believe, to a commpn-sense approach. See id. at 24-25.

139 Where a defendant receives a fair trial wth an
inpartial jury, why should there be a new trial? That is a
penalty for trial court error which is nuch too severe, where
there has been no violation of any constitutional right of the
def endant .

740 Wiile | have great respect for the principle of stare

decisis,® the automatic reversal requirement of Ranps should be

overrul ed. There should be a new trial only where an erroneous
ruling on a challenge for cause actually resulted in prejudice to
a def endant.

41 If a biased juror actually sat on the jury, so that
there was not a fair trial wth an inpartial jury, then a new

trial is indeed appropriate. But there should not be an

The mpjority also points out that since the decision in
Ranbs, this is the fourth case where this court has faced the
issue as to whether judicial errors in the process of jury
selection required a new trial, even though the question of
whet her an inpartial jury had decided the defendant's guilt was
not involved. See mamjority op. at 8.

® 1In Bielski v. Schulze, 16 Ws. 2d 1, 11, 114 N.w2d 105
(1962), this court recognized that stare decisis is not a
straitjacket preventing a court from overruling 1i1tself, but
r at her a principle that allows change upon sufficient
justification:

| nherent in the common law is a dynam c principle which
allows it to grow and to tailor itself to neet changing
needs within the doctrine of stare decisis, which, if
correctly wunderstood, was not static and did not
forever prevent the courts fromreversing thensel ves or
from applying principles of comon Jlaw to new
situations as the need arose.
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automatic reversal and a new trial as a result, unless that has
occurred.

142 W should return to the approach taken by this court in
Carthaus v. State, 78 Ws. 560, 47 N W 629 (1891), Pool .

M | waukee Mechani cs | nsurance Conpany, 94 Ws. 447, 69 N W 65

(1896), Bergman v. Hendrickson, 106 Ws. 434, 82 N.W 304 (1900),

and also taken by the court of appeals in State v. Traylor, 170

Ws. 2d 393, 489 N W 626 (Ct. App. 1992), review denied, 491

N.W2d 768 (Ws. 1992).
43 In Traylor, the court of appeals relied on Carthaus and

Pool when it concluded, "Wsconsin's longstanding rule is that

where a fair and inpartial jury is inpaneled, there is no basis
for concluding that a defendant was wongly required to use
perenptory challenges."” Traylor, 170 Ws. 2d at 400.

44 In the Ranpbs dissent, we analyzed the holding of the

United States Suprene Court in a case involving perenptory

chal | enges that arose in Gkl ahona.

The United States Suprene Court considered an anal ogous
Fourteenth Amendnent challenge in Ross v. Gkl ahoma, 487
US 81 (1988). The Court indicated: " Because
perenptory chall enges are a creature of statute and are
not required by the Constitution, it is for the State
to determne the nunber of perenptory challenges
allowed and to define their purpose and the manner of
their exercise." Id. at 89 (internal citations
omtted). Accordingly, the Court determned that a
defendant's right to due process is violated "only if
the defendant does not receive that which state |aw
provides." |d. Applying Clahoma |aw, the Ross Court
concluded that the petitioner was required to exercise
his perenptory challenge to renove the juror, and that
the trial <court's error constituted "grounds for
reversal only if the defendant exhausts all perenptory
chal l enges and an inconpetent juror is forced upon
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him" Id. Since a biased juror was not forced upon
the petitioner, the Court held that Ross has received
all that Oklahoma |aw allowed him and therefore his
Fourteenth Amendnent challenge failed. [1d. at 89-91.

Ranos, 211 Ws. 2d at 31-32 (1997) (Crooks, J., dissenting).

145 We noted, in the Ranps di ssent, that the Ross Court had

al so considered whether there was a Sixth Anendnent violation
The United States Suprene Court held: "So long as the jury that
sits is inpartial, the fact that the defendant had to use a
perenptory challenge to achieve that result does not nean the
Si xth Anendment was violated."* Ross, 487 U S. at 88.

146 Where there is no constitutional violation, automatic

reversal and a new trial are uncalled for, unless the erroneous

“1 note that the United States Suprene Court granted a
petition for a wit of certiorari in United States of Anerica v.
Martinez-Sal azar, 146 F.3d 653 (9th Cr. 1998), cert. granted
1999 W 59872 (1999). In Martinez-Salazar, a mpjority of the
Ninth Grcuit court of appeals held that a defendant who was
forced to cure a trial court's erroneous failure to renove a
juror for cause by wusing a perenptory challenge, and who
ultimately exhausted all of his perenptory challenges, had been
deprived of his Fifth Amendnent due process rights and is
entitled to the automatic reversal of his conviction. See
Martinez-Sal azar, 146 F.3d at 658-59. Apparently, there is a
split anmong the courts of appeals as to whether reversal is
required in such circunstances, absent a show ng of prejudice.
Conpare id. and United States v. Hall, 152 F.3d 381, 408 (5'
Cr. 1998) with United States v. G bson, 105 F.3d 1229, 1233 (8'"
Cr. 1997), United States v. Mlintyre, 997 F.2d 687, 698 n.7
(10'" Gir. 1993) and United States v. Farmer, 923 F.2d 1557, 1566

n.20 (11'" Gir. 1991).
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ruling on a challenge for cause actually resulted in prejudice to
a defendant.> There was no actual prejudice in this case.

47 For all of these reasons, | respectfully dissent.

> | recognize that dictumin Swain v. Al abama, 380 U.S. 202,
219 (1965), suggests that no actual prejudice is needed.
Consistent with ny dissent in Ranos, | conclude that whatever the
inmport this dictum mght arguably have had, it has been
essentially nullified by Ross v. Cklahoma, 487 U. S. 81 (1988).
See Ranpbs, 211 Ws. 2d at 36-37 & n.4 (Crooks, J., dissenting).
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